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DEED OF CONSERVATION CASEMLNI

THIS GRANI DEED OF CONSERVATION EASEMENT ("Easement™) 1s made this
20th day of _October , 2011, by City of Oxford Kansas having an address at
115 S Sumner ("Grantors"), 1n lavor of Walcrshed Land Trust Inc, a non-profit Kansas
corporaticn qualified 10 do business in Kansas, havirg an address at 7211 W 98" Terr #140,
Overland Park, KS 66212 ("Grantee™)

WITNESSCTH

WHERLAS, Grantors are the sole owners in lee simple ol certan real property in
Sumner County, Kansas, more particularly descesbed delow (the "Protected Property")

A part of the Northwest. Southwest, and Southeast Quarters of Section 13 Township 32 South, Range 2
East of the 6u P M, Sumner County. Kansas, beginming on the South line ot the AT&SF Ralroad right-
of-way where 1t intersects the Wes( bank of the Arhansas River thence South 89 deg 38 nun 51 sec
Wesi (assumed) along, the South Iine of satd nght-of-way, 87 69 tecl. thence South | deg 11 min 59
sec East along the loe of an cxisting dike, 276 01 feet, thence south 0 deg 06 min 36 sec along said
existing dike, 287 90 feet, thence South ! deg 19 min 26 se Easl along said existing dike, 209 00
feet, thence South 0 deg 14 min 35 seec Weost, along sad cxistig dike 269 39 leet, thenee South 24
deg 56 min 24 sec West along said exisung dike 374 94 fect, thence South 24 deg 26min 54 sec
West along said exssting cike, 340 52 feet, thence South 47 deg St min 34 sec West along said
exsting dike 18 60 feet, therice South 65 deg 28 min 16 sec West along said existing, dike 17 8% feet,
thence North 89 deg 48 min 37 sec West along sard existirg dike 417 92 feet to the West ine of tract
conveyed to the city of Oxford in Book 332, Page 553 m the Office of the Rewtster ot Deuds, Sumner
County, Kansas, thence South 0 deg 2@ min 09 sec East elong the West linc of said tract 542 06 fect
more or less 1o the center of Lost Creck, thence Southeasterly along the center line of Lost Creek,
1243 67 [cet o the West Bank of the Arkansas river, thence Northerly aleng the West Bank ol the
Arkansas River 1o the pomnt of begianing, containing 22 06 acres more of less | his legal descriphon—
datcd January 14. 2010—was provided by Charles B Cullum (1 S 599), Cullum Surveying, Atkansas
City, Kansas 620-442-7100

And

Beginning at the Southwest comner of the Southwest Quarter of Section 13, Township 32 South, Range 2
East of the 6" PM, Sumner County Kansas, hence South 89 deg 40 min 57 scc East {assumed)
along the South hne of sard Quarter Section, 2305 56 feet, 10 the West Bank of the Arkansds River,
thenee Norherly along the West Bank of the Arkansas River to a point 475 00 feet North of the South
hine ot »ard Quarter Section, thence North 89 deg 40 onun 57 sec West, 924 64 fect to a pomnt 1315 80
feet Cast and 475 U0 fect North of the Southwest corner of said Quarter Secton thence South 0 deg 19
min 03 sec West 415 00 feet, thence North 89 deg 40 min 57 sec Wesl, 1315 80 feet to the West Iime
0t sard Quarter Sechion thenee South along the West Line of said Quarter Sectron, 60 00 feet 10 the point
ot beginning Contaimmg 12 79 acres more o1 Icss

Book 860 pracc(273

PAGE 81



11/29/2011

11:34 62839910887 SUCO ROD

PAGE 82

ook $60 pc0274

WIIEREAS, the Protected Proporty possesses ecological, educational, scenic, open
space, Mistorical; and recrcational values (collectively, "Conservaiion Values") of great
importance 10 Grantors, the people of Sumner County and the people of the Slate of Kansas,

WHEREAS, the specific Conservation Vaiues of the Protected Property are documented
in an mventory of - refevant feaiures of the Protected Property on file at the otfices of Grantec--
which consists of a species list, reports, maps, photographs and other decumentation that the
parties agree provide, collectively, an accurate represcntation of the Protected Property as of the
datc of thts Easement and which 15 intended to serve as an objcctive, though nonexclusive,
information basehine for monrtormg compliance with the terms of this grant ("Baseline
Documentation” or “BDR"),

WHELREAS, in particular, the Protected Property consists of 34 85 acres of tiparian land
adjacent to the Arkansas River  From the northern most boundarics, a narrow band ot riparian
woodland extends south along the west bank of the Arkansas River for the length of the north
parcel Cool season grass hetween the toe of the lageon dike and the riparian woodland 1y
regularly mowed o inhibit brush/tree encroachment on the lagoon dike (see Appendix A,
Photograph 7 , BDR) Discharge from the lagoon system flows through a constructed swale to
the Arkansas River (sce Appendix A, Photograph 8, BDR) Currently, agrcultural crops are
grown in the north parcel, south of the exisung wastewater lagoons (see Appendix A,
Photograph 9, BDR) A low-lying arca within the cropped Feld holds water during wet scasons
precluding planung (sce Appendix A, Photograph 10, BDR) A narrow band of rparian
woodland borders the dike along Lost Creck (see Appendix A, Photograph [0, BDR) n the
south parcel, @ gravel entry road leads to an open and regularly mowed arca usced for the City
tree and imb dump (see Apperdix A, Photograph 11, BDR) Areas around Lhe tree dump are
unmowed native grasses forbs, brush and trees The south easement parcel lies east of the tree
dump and consists of native riparian woodlands (vee Appendix A, Phetographs 12 and 13,
BDR)

WHEREAS, as of the date of this Eascment, the Protected Property benefits the people
of the City of Oxford, County of Sumner, Statc of Kansas and all those within the Arkansas
River Watershed

WHFREAS, Grantors miend that the Conservation Values of the Protected Property be
preserved and maintained by permitting only those land uses on the Protected Praperty that do
not significantly impair or interlere with the Conservation Values, which include land uses
relating te erosion proteciion and wildlite kabitat existing as of the date of this Easement, and

WHEREAS, ripaman 7ones cumulatively play a stgmficant role m moderating storm
flows to sticams thercby reducing downstream flooding, provide flood storage capacity and
groundwaler iccharge, and provide shade to the water body providing & more stable aquatic
habntat for a vancty of aquatic and tcrestral specics, for the benefit of the public, and
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WHEREAS, Gramois further intend, as owners of the Protected Property, 10 convey to
Grantce the nght to preserve and protect the Conservation Values of the Protested Property in

perpetusty,

WHLREAS, Grantee 1s a pubhcly supported, tax-cxcmpt non-profit organization,
quahfied under Scction S01(¢c)(3) and 170(h), rcspectively, of the Internal Revenue Codc of
1986 as amended, and the regulations promulgated thereunder (the "Internal Revenue Code™),
whose primary purpose 15 the protection and prescrvation of lands of ecologieal, historical,
scenre, agricuitural or recreabional sigmficance 1n Kansas, and

WHEREAS Graatee agrees by accepling this Eascment to horor the intentions of
Grantors stated herein and to preserve and protoct in perpetusty the Conservation Valucs of the
Prolected Property for the benefit of this generation and the generations 10 come,

NOW, THEREFORE, in consideration of the above and the mutual covenants, terms,
condimons, and restrictions contamed heremn, and pursuant to the Laws of the State of Kansas
and n particular the Kansas Uniform Conservation kasement Act. Kansag Statutes Annotated
58-3810 ct seq , the Grantors herchy voluntanly grant and convey *o Grantce this Fasement n
perpetuily over the Protected Property of the nature and character and to the extent heremafter
sct forth

! PURPOSLE All of the above recitals ot (act arc meorporated herein as 1f fully set
forth 1t 15 the purposc of this Lasement to assure that the Protected Property will be retaimed
forever predomimantly 1n its natural scenic historic, agricultural, end open spacc condition and
to prevent any use of the Protected Property that will ssignificantly impair or interfers with the
Conservation Values of the Protected Property Grartors mtend that this Easement will confine
the usc of the Proteeted Property to such activities, including, without limntation, those
mvolving (farming, ranching, wildlile habitat, ecological rescarch, recreation and public
educalion), as are consistent with the purpose of this Lasement

2 RIGHIS OF GRANTEE [0 accomplish the purposc of this Casement the

tollowing rights are conveyed to Grantee by this Easement

@) To preserve and protect the Conscrvation Values of the Protected Property,

(b) [0 enter upon the Protected Property annually at reasonable times in order to
monitor Grantors' compliance with the terms of this Easement in accordance
with Section 6 kxcept i cases whers Grantee determines that immed:ate ontry
1s required to prevent, terminate, or mitigate a violation of the Casement, such
entry shall be upon prior reasonable notice to Grantors, and Grantee shall not 1n
any case unreasonably interfere with Grantors' use and quiet enjoyment of the
Protceted Property, To enter upon the Protected Properlty as nccessary to
comply with the requirements of Section 2 (f)

(c) To prevent any acuvity on or use of the Protected Property that 1s inconsistent
with the purposc of this Fascment and to require the restaration of such areas or
features of the Protected Property that may be damaged by any inconststent
achivily or use, pursuant 1o the remedics <ct forth in Section 6, and
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To enter onto the Protected Property, 0 accordance with Section 7 for speeial
access for educational purposes

To mstall and drsplay s:gnage on the Protected Property stating that Watershed
Land Trust, Inc has preserved the Protected Property 10 perpeturly

To enroll said property m governmental and non-governmental conservation
programs including but not hated to the Continuous Conservation Reserve
Program (CCRP) Grantee as cither principal or agent for Grantor wili be
responstble for the installation, mgintenance and cost associated with said
program(s) and will also be ¢ntitled to payments, whether contiauous or not,
related to said program(s) Grantor aprees to asstst by executing whatever
requtred documents are nccessary Lo enab)c the terms of this paragraph

PROHIBITED USES  Any activity on or use of the Protccted Property

meonsistent with the purpose of this kasement 1s prohrbiied  Witheut hmiting the gencrality of
the forcgomp, the following activities and uscs are expressly prohibited

31

37

Structures  [here shall be no construction or placing of any Structure {defined
hercafter) on the Proteoted Property, except as allowed 1in Scctions 4 4,4 7,4 8,
49,410 and 4 13 The term * Struclure™ includes, but 15 not himited to & house,
garage, barn or other bwsldng, recrcational courts or playing ficlds, landing strip,
moble home, swimmung pool, asphalt, concrete or asphait pavement, billboard,
sign, antenna, storage tank, ulihily polcs utthity ines, utility system, tower,
lights, any other temporary or permancnt improvement of a similar nature or
with sumilar charactenistics

Subdivision  The Protccted Properly may not be divided, partiioned,
subdivided or conveyed except In its current configuration as a single unst
Mining  Therc shall be no hard rock, sand, gravel of sml muning on the
Protected Property

Mincrals and Gas There shall be no exploration lor, development ol or
extract:on of minerals, gas or hydrocarbons on the Protected Property

Soil and Water Any usc or actsvity that causes or 1s likely to cause significant
sot] degracation or erosion ot significam deplction or pollution of any surlace or
subsurface waters 1y prohibited  Alteration of topography through excavation,
grading and/or placement of fill, oxeept as allowed by the rparan zone
compensation pian

Watershed and Wetlands  [here shall be no damming, impoundment or
channclizaticn of the strcams or watcrcourses on the Protected Property, except
as allowed m Scction 47 There shall be no alteration or mampulation ot
extsting ponds, except after consultation with and writtcn permission from the
Granlee, pursuant 1o Sections 51 and 52 of this Lasemeat Draiming, filling,
dredging, diking or other alteration o7 any wetland arcas 1s alse prohbited
Topography There shall be no ditching, draimng, diking. filling, excavation,
extracting or removal of (opsoil, sod, sand, gravel, rock, or other matenals, or
any change in the topography of the Proiccicd Property in any menner except as
allowed n Section 47, 48,49, and 4 10 Exposed rock and rock outcrops
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provide habitat lo; 2 diverse anay of dumals and conteibute 10 the biological
drwersity of both flora and fauna and shall not be removed or disturbed

Plowing There shall be no tilling or plowtng of the Protccted Property, cacept
a5 aliowed 1n Scction 4 10

Dumping There shall be no dumping ol trash, garbage, hazardous or toxie
substances or other subslance or material on the Protected Property ) here shall
be no temporary or permancnt storage of unsecured mateeial

Roads  There shall be no huilding of new roads or creation of impervious
surfaces involving excavation of the surface or estabhishment of other nghts-of-
way on the Protected Property

Plant Removal and Introduction Ebxcavaton and/or removal of native plants
in the Forest and Riparian Areas 1s prohibited  No non-native trees, prasses or
other plant specices shall be planted m the 1 orest and Ripanan Arcas

Timmber Harvest  lhere shall be no commercial timber harvest from the
Protected Propenty

Spraying There shall be no usc of insecticides. fungicides, or rodentiuides on
the Protected Property  lHerbictdus may be used for the control uf state-
designated noxious weeds and/or for the control of other invastve woody plants
species, but their use will be disigned ©© minimize the mpact on the plant
diversity of native species  Herbicides shall be used only in those amounts and
with 2 frequency of application that conststute the minimum neccssary for
control and shall be used m comphance with all govermmental regulations
Acrial spraying or gencral broadcast spraymg of herbictdes shall nat be
permitted on the Protected Property except as allowed tn Scetion 4 11

Reptiles and Amphibians  “There shall be no removal of native reptiles and
amphibians from the Protected Property

Vehicles  Except as otherwise provided in this Fasement, motorized vehicles,
mcluding but not limited 1o, cars, trucks, tractors and reercational vehicles such
as snowmabiles, dune bupgies, motorcycles, atl-terrain vehicles, shali not be
cperdted on the Protected Property

Commercial Activities  Commercial activities shall not be permitted on the
Protected Property either by Grantors, Grantors’ agents, or Grantors personal
represcitatives. heirs  successors, and assigns  Commcrcial recreational
acuvilics are nrohibited

Apimal Confinement There shall be ro commeruial confinement facihues for
hvestock, swine or pouliry on the Protectcd Property

GRANTORS' RESERVED RIGHI'S  Grantors resctve to themselves, and to

thurr personal represunatives, heirs, stccessors, and ¢ssigns all nghts accruing from their
owncrship of the Protected Property, including the mght to wagage im, or permit or mvite othery
lo engage in, all uscs of the Protected Property that are not expressly prohibited heromn and arc
not incomsistent with the purpose of this Easement Without limiting the generality of the
torepomg, the following rights are exprossly reserved

41

Conveyance Grantors may sell, give, mortgage, lcase or ctherwise convey the

Proputy, provided that such conveyance 14 subject 10 this Eascment and written
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notice 1~ provided 1o the Watcrshed l.and Trust m accordance with Section 14
below

Timber Cutting of trees and woody shruhs may be accomplished to maintain
the charactur of the Protected Property o mainiain ferces, 10 keep permitted
pathways and trails open and to prcvent mvaston of woody plants on the
Agrcultural Arca  Clcaring of brush, fallen trees and limbs are allowed  [rees
cut for guthorized purposes may be uulzed for personal use as firewood
Grantors may. aficr consulitation with and writter. permission Irom the Grantee
pursuant to Sccuors 51 and 52 add natural surface recreational trails mn the
Forest Area  Grantors may maintain the additional and existing natural surfaces
of the recreational trails located within the Forest Arca

Fences  Grantors shall be responsible for complying with Kansas fence laws
Grdntors may construdt, repair, replace, mamtam, improve or remove any
additionai fenang as the Grantors deem necessary for agriculiural purposcs and
to manage or secure the Protected Property

Signs  Grantors may place interpretuve signs and ‘no hunting or {respassing
without written permission™ or similar s1gns on the Protected Property
Educational Use Grantor may make the Protected Property accessible ta the
pubhc to enjoy the ecological, open space, aesthetie and conservation benefits of
this Fasement and o learn about the bencfits of conservation easements 1n
general  In order to protect the Conservation Values for which this Eascment 1s
granted, Grantor agrees to consult with Giantee beforc opemmg the land to
public use

Vehucles  Motorized veicles may be operated on the Protected Property to
transport cducational groups with special needs to maintain fences, to cany out
activities associated with agriculture use and property maintenance, to remove
trees and shrubs tn order to masntain the character of the Protected Property, and
golt carts or other small vehicles for giving tours of the Protected Property and
for educational use  Use of permitied vehicles should, however, be 10 a manner
that will mummize 1mpact on vegetation and generally be confined to the
driveways and a few trails and pathways when and where feasiblc

Restoration  The Grantor may restore the Apricultural Area to replanted nanve
prairic, the Forest Ared to fotest and appiopriate portions ot Protected Property
to wetlands and may make improvements in the Riparian Area for the purpose of
improving water quality, any such restoration or improvement atter consultatron
with and wrilten permission Irom the Grantee pursuant to Sections S | and 5 2
Existing Structures  The following 1 a complete list of all existing structures
and 1mprovements located on the Protccted Property as of the datc of this
Casemer.t {thc approximate location of each structure 15 depicted 1n the BDR)
The Grantar may mamntain, modify, resterc and replace the cxisting structures on
the Protected Property, it any, 5o long as they are :dentified in the BDR  Grantor
reserves the nght to build an addstional sewer lagoon on the proiccted prapery
(smmlarly engincered to the three existing lagoons adjacent to the protected
property as depicted in the attached T'igure 3)  The location of the nuw fourth
lagoon would be substantizlly i the location as depicted in Figure 3
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Recreational Uses Grantor, and 1ts licensees and invitecs. may make normal
and customary non-commercldl recreational uses of the Protected Property, such
as horse nding, huking, huntng and fishing, and disc golt as long 45 the same
docs not adversely affect the Conservation Values of the Protected Area In
making such recreational uscs Grantor may make use of existing pathways and
trals on the Protected Property, and Granlor may cstablish new walls or
pathways as long as the same does not adversely aftect Conscrvation Vawucs
Ihe tratls or pathways surface will be unpaved with natural surface  The
Grantor may tnstall small crossings over ditches, including stong or liumted
crossing structures atter consultation with and wrnilten parmission from the
Grantce, pursuant to Sections 5 ) and 5 2 of this Easement

Agnicultural Use Grantors may cngage in the following activitics  NONE
Spraymng  If used herbicides shail be applied by spot applicauons of
povernment approved chemicals only  those amounts and with a frequency of
application that coanstitute the mimimun neLessary for control and shall be used
m comphance with all ordmances, laws, rules and regulations  Broadcast
spraying of herbicides may be permitted on the Agricultural Area

Composting  Cotmpost organic matter may be generaled on the Protected
Property so long as 1t 1s in eccordance with gencrally accepted best management
practices (:BMP”) of biodegradable waste or garbage Biodegradable s defined
as capable ot bemg broken down mt¢ mnacucus procucts by the actions of
micro-organisms  Provided that such composting 15 m comphiante with alt
apphicable laws, rules and regulahons

5 NOILICE AND APPROVAL

3l

53

Notice of Intention to Undertake Certain Permitted and Previously
Unspecified Actions  Grantors agree 1o nofy Grantee prior to underiaking any
activity specified i Sccuion 4 that may have a material adverse impact on the
Conscrvation Values of the Protected Property  Alsc Grantors agree o notity
Grantee and obtant approval prior to undertaking activity covered by Sections
47,49, and 4 10 or any enlarging or replacing ot any structure whatsoever on
the Protccted Properly  Whenever notiee 15 required, Grantors shall notify
Gramiee 1n writing not Icss than sixty (60) days prior to the date Grantors intend
to undertake the activity tn guestron  1he notice shall describe the nature, scope,
design, location timctable, and any other malcrial aspect of the proposed
activity i sulfivient detarl to perm:t Grantec fo make an informed judgment
whether to approve the activity based on its consistency with the purpose of this
Fasement

Grantee’s Approval Where Grantee s approval 1s requircd as set forth tn
Section 5 1, Grantee shail grant or withhold 1its approval 1n writing withm thurty
(30) days of reccapl of Grantors wnitten request thercfore  Grantee's approval
may bc withheld only upon a rcasonable detcrmmation by Grantee that the
action as proposed would be inconsistent with the purpose of this Easement
Mediation f a dispute anses between the partics concerning the consistency of
any proposed use or activity with the purpose of this Fasemcent, erther party may
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refer the dispute 10 mediation by request made in wrtting to the other "Upon

such a request by Grantee, Grdritors agree that, pending resclution of the dispute,

Grantors shall not procecd with the planncd activity Wathin ten (10) days of the

receipt of such a request the parties shall sclect a single trained and impartial

mediator 1 the parties are unable ‘o agree on the seiection of 4 single mediator

then the parties shall, within fifteen (15) days of receipt of the initial request

cach appoint a person to act as med:ator  These two persens shall sefcct a third

person, and that person shall mediate the dispute subject to the following

guidelines

(® Purpose * The purpose of the mediation 15 to (1) promote discussion
between the parties, (1) assist the partics 1o develop and exchange
pertinent information conceming the i1ssues tn dispute, and (1) assist the
partics to develop proposals which will cnable them to arrive at a
mutuaily acceptable resolution of the controversy  The mediation shall
not result 10 any express or de facto modification ar amendment of the
terms, conditions or restrictions of this Easement, and

[¢)] Partcipation  The mediator may meet with the parties and their Lounsel
Jomtly or individually [ he parties agrec that they will participate 1n the
mediation process in good faith and expeditiously, attending all sessions
scheduled by the mediator Representatives of the partics with settlement
authonty will attend mediation scsstons as requested by the mediator,
and

«) Confidentialty ~ All informauon presented 1o the mediator shatl be
dcemed confidenual and shall be dis¢losed by the mediator only w:th the
consent of the parties or their respective counsel  The mediator shall not
be subject to subpocna by any party No statements made or documents
prepared for mediation scssions shall be disclosed in any subseguent
proceeding or construed as an admission of a party, and

(d) Time Period  Netther party shall be obhigated to continue the mediation
pracess beyond a period of nincty (90) days Irom the date of receipt of
the 1utial request or 1f the mediator coneludes that there 15 no reasonablc
likelthood that continuing mediation will result m 2 mutually agreeable
rcsolution of the dispute, and

()  Costs The costs of the mediator shall be borne equally by Grantors and
Grantee, the pattes shall bear therr own expenses, wcluding attorneys’
fecs aindividually

6 GRANTCL'S REMEDITS

61

Notice of Violation, Corrective Action  [f Grantee determ:nes that a violation
of the terms ot th:s Easement has occurred or 15 threatencd, Grantee shall give
writien notice to Grantors of such wiolation and demang corrective achion
sufficient to care the violation and, where the violatior mvolves injury (o the
Protccted Property, resulting from any use or acutvily inconsistent with the
purpose of this Fasement, 1o restore the portion of the Protected Property so
iyured 1o 11s prior condition mn accordance with a plan approved by Grantee
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Injunctive Rehef [ Grantors faif to cure the vialation within thirty (30) days
after receipt of nouce thereot from Grantee, or under circumstances where the
violation cannaot reasonably be cured with:n a thirty (30) day period, fails to
begin curing such violation within the thirty (3C) day period, or fails to contimue
dihgently to cure such violation unti! finally cured, Grantce may hring an action
at law or (n cquity in 4 court of competent jurisdiction (o enforee the terms of
this Casement, to cnjoin the violation by temporary or permanent injunclion {ex
perte as necessary), and to require the restoration of the Protected Property to
the conditon that cxisted at the tme of this grant

Damages Grantee shall bec entitled tc recover damages for violation of the
terms of this Fasement or injury to any Conscrvation Values protected by this
Eascment, including, without limitation, damages for the loss of scenic,
aesthetic, or enviropmental vdlues Without [im:ting Grantors® lLiability
therefore, Grantee, i 1ts solc discretion, may apply any damages recavered ‘o
the cost ot undertaking any corrective action on the Protected Property
Emergency Enforcement If Grantec, in i1ts sole discretion, determines that
circumstances require immediate action to prevent or mitigate signiljeant
damage to the Conscrvation Values of the Protected Property, Grantees may
pursue 1ts remedics under this Section 6 without prior notice to Grantors er
without watting for the period providec for cure to expire

Scope of Relel  Grantec s rights under this Sectior, 6 apply cqually in the event
ol etther actual or threatened violations of the terms of this Easement  Grantors
agree that Grantcc’s remedies at law for any violation of the terms of this
Easement are inadequate and that Grantee shall be enuitled to the injunctive reliet
deseribed in Section 6 2, both prohibive ard mandatory, i addition to such
other relief (0 which Grantee may be entitled, meluding specific performance of
the terms of this Casement without the necessity of proving either actual
damages or the madequacy of otherwisc available legal remedies  Grantee's
remedies deseribed 1n thys Section 6 shall be cumulative and shall be in addition
to all remedses now or herealter extsting at law or 1n equity

Cost of Enforcement  All reasonablc costs incurred by Grantee m enforcing the
teems ot this Eavement against Grantors, including, without Jimitation, ¢osts and
cxpenses of litigation. including expert witness fees and rcasonable attorneys’
‘ees, and any costs of restoraion necessitated by Grantors’ violation of the
terms of this Easement shall be bome by Grantors, provided, however, that 1]
Grantors ulimately prevai] in a judic:al enforcement actior: each pdrty shall bear
1ts own costs

Forbearance TForbearance by Grantce to exercise its nights under this Easement
i the event of any breach of any term of this Easement by Grantors sha!l not be
deemed or construed to bc a waver by Grantee of such term or ol any
subsequent breach of the samc or any other term of this Casement or any of
Grantec’s rights under this Casemen:  No delay or omission by Grantce in the
excreise of any right or remedy upon any breach by Grantors shall impair such
right er iemedy or be construed as a warver

Warwver of Certain Defenses  Graniors hereby waive any defense of laches,
cstoppels, or prescription
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69  Acts Beyond Grantors' Control Nothing tontamned in this Easement shall be
construed to entitle Grantee to brirg any action against Grantors for any mjury to
or change in the Protected Property sesulting from causes beyond Grantors’
control, ncluding, without limitation, fire, flood, storm, and carth movement, or
from any prudert action taken by Grantlors under cmergency conditions to
prevent, abate or mitigate significant wnjury to the Protected Property resulting
from such causes Before taking such emcrgency action, however, Grantors
shall notify Grantee by the best means practicable

7 ACCESS No night of aceess by the general pubiic io any portion of Lhe
Proteeted Property 1s conveyed by this Eascment, however, with prior arrangements and
approval by the Grantors, the Walershed Land Frust may conduct occasional educatioral nature
walks lor 1its members and others  1he Grantee 1s assurcd that spectal aceess for educational
purposes will be provided at least once annually

8 COSTS, LIABILIIIES TAXES, AND ENVIRONMENTAL COMPLIANCE
81 Costs, Legal Requirements, and Liabilitics  Grantors retein all responsibilitics
and shall bear all costs and hiabilit:es of any kind rclated tc the ownership,
operatton, upkeep and mamienance of the Protected Property mcluding the
maimntenarice of adequate labrlity insurance coverage  Graniors remain solely
responsidle for obtaining any appicable government permits and approvals for
afty aclivity or use permitted by this kascment, and all such activity or use sha!l
be underlaken in accordance with all applicable tederal, state. and local ‘aws,
regulations and requirements  Grantors shall keep the Protected Property free ol
any liens ansing out of any work performed [or, materials furnished to, or
obligations incurrcd by Grantors
82  Taxes Grantors shall pay hefore delinquency all taxes, assessments, fees and
charges of whatever description levicd on or assessed dagamsi the Protected
Property by compeient authonty (collectively “taxes”), including any taxes
imposed upon, or ncuired as a result of this Easement, and shall furnish Grantee
with satisfaclory evidence of payment upon request
82  Representation and Warranties Grantors sepresent and warrant that, atwer
reasonable investigation and 10 the best of their knowledge
{@) No substance dcfined, listed, or othcrwise classified pursuant to any
cnvironmental act as solhd, hacardous, tonre, polluting, or otherwise
contdminating to the ar, waler, or soil, or 1n any way harmtul or thrcatemng
10 huraan health or the environment exists or has been relcascd, generated,
treated, stored, used, disposed of, deposited, abandoned, or transported in,
on, from, or acress the Protected Property, and
() There are not now any underground storage tanks located on the Protected
Property. whcther  presently 1n service  or closed, abandoned, or
decommussioned, and no underground storage tanks have been removed
from the Protected Property and
(c) Grantors and the Protceted Property are 1n comphance with all federa], state,
and local laws, rcgulations and requirements applicable to the Protected
Property and 1ts use, and
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(8} Ihere 1s ne pending o threatcned htigation in any way affected, mvolving,
or relating 1o the Protected Property. and
(€) No civil or criminal procecdings or investigations have been mstigated at any
time or are now pending, and no notices, claims, demands, or orders have
been recetved, arsing out of any viviation or alleged violauon of, or failure
lo comply with, any federal, statc, or local law, regulation, or requirement
applicable to the Protected Property or its use, nor do there exist any facts or
circumstances that Grantors mught rcasonably expect to form the basis for
any such procceding, mnvestigations, notices, ¢laims, demands, oz orders
() Granters hercby warrant and represent that the Grantors zre seized of the
Protected Property n fee simple and have goed right to grant and convey this
Casement, that the Protected Property 1s Iree and clear of any and all
encumbrances and that Grantee and its successors and assigns shall have the
use of and cnjoy all of the benefits derived from and arising out of this
Casement
84 Removal and Remediation [{, at any time, there occurs, ot has oceurred, a
release, threatened release, or preserice in, on , or about the Protected Property of
any substancc now or hercafter defined, listed, or otherwise tlassificd pursudnt
to any environmental act as sohd, hazerdous, toxic, polluting, ar otherwise
contaminating to the air, water, or soil, or in any way harmful or threatcning 10
human health or the cnvironment, Grantors agree to take all steps necessary to
assurc ils contanment and/or removal and remedration, including any cleanup
that may be requircd
85 Contrel Nothing w this Lasement shall be constsued as gIvIng nese, in the
absence of a judicial decrce, to any night or ability mn Grantee 10 exercise
physical or managerial control over the day-to-day operations of the Protected
Property, or any of the Grantors’ activies on the Protected Property, or
otherwise tc become an operator with respect to the Protected Property withir
the meaning of any environmental act
86  Hold Harmless  Grantors hereby releasc and agree to held harmless
indernnity, and defend Grantee and its members, dtrecton, otficers, employecs,
agents, and contractors and the herrs, personal representatives  snecessors and
assigns of cach of them (collecuvely ‘Indemnificd Pacties’) from and against
any and all habilities, penalties, fines, charges, costs, losses, damages. expenses,
causes ot action, ¢laims, demands, orders, Judgments or administrative actsons,
ncluding without uimitation, costs and expenses of litigation, including expert
witness fees and reasonable attornevs’ fees, arising from or in any way
connected with  (a) injury 1o or the death of any person, or physical damage 1o
any property, rcsulung from any act, omission, condition, or othei matter related
to or occurting on or about the Pretected Property, unless due solely to the
mtenttondl ar gross neghigent action of any of the [ndemmfied Parties, (b) the
violation or alleged violation of, or other fmlure to comply wuh, any
chvironmental act, i any way affecting, mvolving, or rclating to the Protected
Property, (c) the relcase, threatened release or presence m, on, from, or about the
Protected Property, at any timc, of any substance now or horeaifer defined,
histed, or otherwisc classificd pursuant to any environmental act as soiid,
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hazardous, toxic, polluting, or otherwise contaminating 1o the arr, water, or saj|
or m any way harmful or threatenmyg to human health or the environment, (d) the
obligations, covenants, representations, and warranues of Sections 8 1 through
8 5, and (¢) enforcement of this indemmity clause by the Grantee 1n an action in
which the Grantee prevails

87  “Environmental Act” Defined As used tn this agreement, the term
“environmental act” includes. but 15 not ltmited to, thc Comprehensive
Response  Compensation and  Liability Act (CERCLA), the Resource,
Conscrvation and Recovery Act (RCRA), or suceessor statutes to cither, ther
state or local counterparts or any federal, state, or local enactment or regulation
rclating to the ¢lean up disposal or control of wastc, or any other federal, state
ot local cnactment or regulation relating 1o the protection of the environment, or
lhe protection of natural resources such as air water or so1l or rclating to the
protection of hbuman health and welfare  The term also includes any rule of
commen law, including bul not limited to nutsanee, relating to any of the above

¢ LCXTINGUISHMENT AND CONDEMNA ON

91  Extingwshment If uircumstances arise tn the tuture that render the purpose of
this Eascment impossible to accomplish, this Easement can only be terminated
or extingu:shed, whether in whole or in part, by judicial proceedings, in 2 court
of competent junisdiction  Granters and Grantee agree that the terms of this
Easement shall survive any meiper ol the fee and easement interests in the
Protected Preperty The amount of the proceeds to which Grantee shali be
enbitled, after the satisfaction of prior claims, from any sale exchange, or
nvoluntary conversion ol all or any portion of the Protected Property subsequent
to such termination or extingwshment. shall be the stipulated farr market value
of the Easement, or proportionate part thereof, as determmed 1n accordance with
Scetion 9 2

92  Valuation [his casement consbtutcs a real property interest mmediatcly
vested 1n Grantee, which, for the purposes of Section 9 1, the parties stipulatc to
have 4 fair market value dewcrmined by multiplymg (a) the fair market valuc ot
the Protected Property unencumbered by the Eascment (minus any mcrease m
vaiue aflcr the date of the grant attnbutable o improvements) by (b) the ratio
(3) of the value of the Lasement at the tme of this grant (x) to the value of the
Protected Property, without ceduction for the value of the Easement, at the t:me
al this grarit () The valucs at the time of this grant shall be those values used to
calculate the deduction for federal income tax purposcs allowable by reason ot
this grant, pursuant to Scction 170(h) of the Intcrnal Revenue Code  For the
purposes of this Scetion, the ratio of the value ol the Easement 1o the value of
the Protected Property unencumbered by the Fasement shall remain constant

93 Condemnation [fall or any part of the Protccted Property 1y taken by excrc:se
of the power of emincrt domain or acqured by purchase in liey of
condemnation, whether by public, corporate, or other authority, so as 1o
terminate this Easement, i whole or m part, Granters and Grantec shall act
Jomtly 1o recover the full value of the interests in the Protected Propeny subject
to the taking or (n lieu purchase and all direct or muides:al damages resulting
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therefrom  All expenses rcasonably incurred by Grantors and Grantee in
connection with the taking or 1n licu purchase shall be paid out of the amount
recovercd  Grantee’s sharc of the balance of the amount rccovered shall be
detcrmined by multiplying that balance by the ratio set forth i Section 92

94  Appbcation of Proceeds Grantee shall usc any proceeds recerved under the
cucumstances described in this Sccuon 9 in @ manner consistent with s
conservation purposes which arc exemplified by this grant

10 AMENDMENT W wircumstances arse under which an amendment 1o or
madification of this Casement would hc appropriate, Grantors and Grantee are free (o Jointly
amend this Easement, provided that no amendment shall be allowed that will affect the
qualification of this Easement or the status of Grantee under any applicable laws, wncluding
Kansas Statutes Annotated 58-3810 ct seq or Section 170¢h) of the Internal Revenue Code, and
any amendment shall be consistent with the puepose of this Easement, and shall not aifect is
perpetual duraton Any such amendment shall be recorded mn the olficial records of
Sumner County, Kansas

15 SUBORDINATION  Grantors represent and warrant, at the tme of the
conveydnce of this Eascracnt the Protected Property 1s not subject to 2 mortgage  If there s an
existing mortgage, Grantors shall be required 10 obtain flom the holder of said mortgage a
subordinatton agrecment, 1n 2 form acceptable to Grantee, which the lender subordinates 1is
nghts 1n the Protected Property to the extent nceessary to permit Grantee to enforce the
purposes of this Easement in perpeturty and te prevent any madification or extingwishment of
this Casement by the cxercise of any rights of the mortgage holder

12 ASSIGNMENI Ilms Easement 13 transferable, but Grantee may asstgn its
nghts and obligaions under this Fascmenl orly 10 an orgamzation that 1 a quahfied
organization at the ume of transfer under Section 170(k) of the Intcrnal Revenue Code (or any
suceessor provisian then applicable), and the applicable regulations promulgated thereunder,
and authorized 1o acquire and hold conservatton casements under Kansas Statutes Annotated
58-3810 et seq (or any successor provision then apphizable) or the laws of the Urried Statcs
As a condition of such transfer, Grantse shall requirc that the conscrvation purpose that this
grant is intended to advence continue to be carried out

Grantee agrees to give wrtien nouce to Grantors of an assignment at least thirty (30)
days pricr to the datc of such assignment The farlure of Grantec to give such notice shall not
aflect the validity of such assignment nor shall 1t impair the validity of this Easement or lnmt its
enforceability in any way

13 EXECUIORY LIMITATION If Granlee shall ccase 10 exist or w be a
qualified orpanization under Section 170(h)(3) of the Internal Revenue Code, or o be
authorized 10 acquire and hold conservation eascmenss under Kansas statutes, then Grantee's
rights and obligations under this Fasement shall become immedsately vested an an organizauon
mutually agreed upon by Grantors and Grantee which qualifies as an exempt organmzation under
the prov:sions of Section 501(c)(3) of the Internal Revenue Code and which qualifics according
to that orgamzation’s Articles ot Incorporation, or such orgrmzation as a court of competent
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Junischction shall direct pursuant to apphcable Kansas law and consistent with the requirements
lor ap assignment pursuant to Section 12

14 SUBSEQUENT TRANSFERS Grantors agree (o incorporate the (crms of this
Easciment by reference i any deed or other legal instrument by which they divest themsclves of
any anterest in all or a portion of the Protected Property, including, without hmitation a
fcasehold interest Grantors further agree 10 give written notice 1o Grantee of the transter of any
tnterest at least twenty (20) days prior 1o the date of such wansior The farlure of Grantors to
perform any act required by this paragraph shall not wmpair the validity ol this Easement or
lnmt 1ts enforceabihity m any way

15 ESIOPPLL CERTIFICAILS Upon request by Grantors, Grantee shall within
twenty (20) days cxecute and dehiver to Grantors, or to any party designated by Grantors, any
document, mcluding an cstoppel certifivate. which certifics. to the best of Grantec's knowledge,
Grantors' compliance with any obhigation of Grantors comained in the Fasement or otherwise
cvidences the status of this Casement Such certification shall be bimited 1o the cendition of the
Protected Property as ol Grantec's most iccent mspection  [f Grantors request mare current
documentation  Grantee shall conduct an inspection, at Grantors' cxpense, within thirty (30)
days of receipt of Grantors’ written request theretore

16 NOTICES .Any note, demand, rcquest, consent approval, or communication
that etther party desires or 15 required 1o give Lo the other shall be in writing and cither scrved
personally or sent by first class marl, postage prepaid, addressed as [ollows

10 Grantors

City of Oxford

Bty Oliver, City Clerk
11§ South Sumner
Onford, KS 67119
620-455.2223

lo Grartee

Watershed Land Trust, Ine
7211 W 98" Ten #140
Overland Pack, KS 66212

or Lo such other address as either party from time to ume shall designate by writtcn notice 10 the
other

17 RECORDATION Grantec shall record this mstrument in timely lashion in the
official revords ol Sumner County Kansas and may re-record it at 4any time as may be required

1o presarve 1ts nghts 1 this Easement

I8 GENERAL PROVISIONS
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Controlling Law The interpretatron and performarce of this Easement shall be
governed by the laws of the State of Kansas

Liberal Construction  Any generd] rule of construction to the contrary
notwithstanding, this Easemsnt shall be liberally construed in favor of the grant
to attect the purpose ol this Lascment and the policy and putposc of Kansas
Statutes Annotated

Severabality If any provision of this kasement, or the application thereof to any
person or circurnsiances 15 found to be invalid, the remainder of the provisions
ot this Eascment. or the application 07 such provision to persons or
circumstances other than those as to which 1t 1s found to be wvahd, as the case
may te, shall not be affected thereby

Entirc Agreement This instrument sets forth the entire agreement of the
partics with respect to this kasement and supersedes all pricr discussions,
negetiations, understandings or agrecments rclaung (0 the Casement, all of
which are merged herein No alteration or variation of this instrument shall be
valid or binding unless contained 1n an amendment that complies with Section
10

No Forfeiture Nothing containcd hercin will result 1n 4 fortenure or reversion
of Grantors' titic 1n any respect

Jomt Obligation  Ihe obligations imposed by this Easement upon Grantors
shall be joint and several ’

Successors  The covenants terms, conditions, and restrictions ol thes Easement
shall be binding upon Grantors and their personal represensatives, heirs,
successors and assigns and inure to the benefit of the Grantee and 1ts sticeessors
and assigns, and shall continuc as a servitude runnming i perpetuity with the
Protected Property The terms  Grantors™ and * Grantec” wherever used herain,
end any proneuns used 1n place there, shall include, respectively, the above-
named Grantors and their personal representatives, hewrs, successors  and
assigns, and the above-named Grantec and its successors and assigns
Termmnation of Rights and Obhgations A party’s rights and obligauons
under this Easement terminate upon transter of the party's interest in this
Eascment or Protected Property, except Lhat habilty for acts or omissions
occurring pnor to transfer shali survive transfer

Captions  The captions in this instrument have been inserted solcly for
conventence of rejerence and are net a part of this instrument and shall have no
elfoct upon construction of interpretation

Counterparts  The parties may exeuutc this instrument in two or more
counterparts, which shall, in the aggrepaic, be signed by both parties, cach
countcrpart shall be deemed an origimal instrument as against any party who has
signed 1t In the event of any dispanty hetween the countcrparts produced, the
recorded ccunterpart shall be controliing

Represcntation  Grantors represent and warrant that City of Oxford 1s a
Municipality duly organized under Kansas Law  and 1f 1s duly authorszed 10
cxecute, deliver and perform this Fasement, that all action requisiic for the
exceution. delivery and performance of this Easemnent by City of Oxford has
been duly and ctfectively taken that the execution, delivery and performance of
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thc Eascment by City ol Oxford does not and will not contravene or conflict
with any provisions of the city charter ar other agreement or instrument which 1
binding upon muntcipality, and this Casement 1s the vahid and binding obhigation
ot the municipality and any sucecssors 1 1nlerest

19 Mitigation Banking Grantors hercby grant all nghts, benefits, and mure of
wetland and/or stream mitigation banking as approved by thc U'S Army Corps of Engineers as
well as any wildhife and/or endangered species mitipation to Grantce anc agree to comply with
the terms and condttions therewith  Grantors further grant all rights, bencfits, and mure of
wetland and/or stream mutigation pursuant 1o the In Licu Fee Propram as approved by the U S
Army Corps of Engmeers as well as any wildlife and/or endangered speeies mitigation: to
Grantee and agree to comply with the terms and conditions therewth

TO HAVL AND TO HOLD urito Grantee, its successors, and assigns forever

N WITNESS WHEREOI™ Grantors and Grantce have sct their hands on the day and
year [irst above witten

Grantor
City of Oxford

John Cooney
Mayor

Grantee
Watershed Land !rust, Inc

7 =

By FRANK L AUSTENFE
Exceutive Ducector

CORPORA[E ACKNOWLEDGEMENT BY [IIE CITY OI' OXFORD
Statc of Kansas, Sumner County, ss

[his instrument was acknowledped before me this 26th day ot October » 2017 by

B 1, _Mayor s on hehall  of the City of Oxford and
John_Cooney, Mayor duly acknowledged the cxccution of the same as the act and

deed of said municipality
Dosa B 0y

Lisa A Miller
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& LISA A MILLER
Notary Pubic - State of Kansas
My Appl Expires ._L],Qo

NOTARY PUBLIC
My Commission Exprres

2-4-2014

CORPORATE ACKNOWLEDGEMENT BY |HE WATERSIED LAND TRUST, INC
State of Kansas, Johnson Courty, ss

\r
Thss nstrument was acknowledged before me this \ H - day of { Q_Wﬁmﬁr . 20L, by
Frank Austenfeld, Lxecutive Director of Watershed Land Irust, Inc, a non-profil Kaasas
corporation and Frank Austenfeid duly acknowledged the execution of the same as the act and

deed of said corporation M
ARY PUBLIC

My Commission Expires

A-\\\M

RACHEL A SINGLETON
AN Notary Pubtlic
State of Kansas

My Appt Exp 221\~
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